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AWARDS FOR
PUBLICATION EXCELLENCE
PATENT INFRINGEMENT 
DAMAGES
The following article is adapted from the recently published 
Consulting Services Practice Aid 99-2, Valuing Intellectual 
Property and Calculating Infringement Damages: A 
Nonauthoritative Guide (New York: AICPA, 1999). The 
principal authors of the practice aid are Michael J. Mard, 
CPA/ABV, of the Financial Valuation Group, Tampa, 
Florida and Joseph A. Agiato, CPA/ABV.
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In patent infringement litigation, case law 
dictates that the c la im ant’s damages, if 
proven, shall be adequate to compensate for 
the infringement but in no event shall the 
damages be less than a reasonable royalty. 
Accordingly, the focus on quantification of 
damages is an exercise of evaluating lost prof­
its an d /o r reasonable royalty. As noted in 
Fromson v. Western Litho Plate &  Supply Co, the 
calculation of a reasonable royalty is not a 
mere academic exercise in setting some arbi­
trary figure as a reasonable royalty. The deter­
mination still remains one of assessing finan­
cial dam ages to the in ju red  party. 
Fortunately, subsequent case law provides the 
expert with further guidance on performing 
his or her analysis in this regard. The follow­
ing case law has had an impact on the calcu­
lation of intellectual property damages. The 
reader must be aware that case law in this 
area continues to evolve.
GEORGIA-PACIFIC CORP. v. UNITED STATES 
PLYWOOD CORP. (1970)
This case attempted to provide guidance on 
what factors were relevant for determining a 
reasonable royalty in patent infringement 
matters. Specifically, this case identified fif­
teen factors that the expert should 
evaluate to determine the reasonable 
royalty associated with an infringe­
ment. The analysis of these factors 
serves only as guidance; other factors 
may also be relevant and should be 
considered. The Georgia-Pacific factors 
include the following:
1. The royalties received by the 
pa ten tee  for the licensing of the 
patent in suit, proving or tending to 
prove an established royalty.
2. The rates paid by the 
licensee for the use of other patents
comparable to the patent in suit.
3. The nature and scope of the license, 
as exclusive or nonexclusive; or as restricted 
or nonrestricted in terms of territory or with 
respect to whom the manufactured product 
may be sold.
4. The licensor’s established policy and 
marketing program to maintain its patent 
monopoly by not licensing others to use the 
invention or by granting licenses under spe­
cial conditions designed to preserve that 
monopoly.
5. The com m ercial re la tionsh ip  
between the licensor and licensee, such as 
whether they are competitors in the same ter­
ritory in the same line of business; or whether 
they are inventor and promoter.
6. The effect of selling the patented 
specialty in prom oting the sales of other 
products of the licensee; the existing value of 
the invention to the licensor as a generator of 
sales of his nonpaten ted  items; and the 
extent of such derivative or convoyed sales.
7. The duration of the patent and the 
term of the license.
8. The established profitability of the 
product made under the patent, its commer­
cial success, and its current popularity.
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9. The utility and advantages of the 
p a ten t p roperty  over the old m odes or 
devices, if any, that had been used for work­
ing out similar results.
10. The nature of the patented inven­
tion, the character of the commercial embod­
iment of it as owned and produced by the 
licensor, and the benefits to those who have 
used the invention.
11. The extent to which the infringer 
has made use of the invention and any evi­
dence probative of the value of that use.
12. The portion of the profit or of the 
selling price that may be customary in the 
particular business or in comparable busi­
nesses to allow for the use of the invention or 
analogous inventions.
13. The portion of the realizable profit 
that should be credited to the invention as 
distinguished from nonpatented elements, 
the manufacturing process, business risks, or 
significant features or improvements added 
by the infringer.
14. The opinion testimony of qualified 
experts.
15. The amount that a licensor (such as 
the patentee) and a licensee (such as the 
infringer) would have agreed upon (at the 
time the infringement began) if both had 
been reasonably and voluntarily trying to 
reach an agreement; that is, the am ount 
which a prudent licensee—who desired, as a 
business proposition, to obtain a license to 
m anufacture and sell a particular article 
embodying the patented invention—would 
have been willing to pay as a royalty and yet 
be able to make a reasonable profit and 
which amount would have been acceptable 
by a prudent patentee who was willing to 
grant a license.
By addressing these questions on a case-by- 
case basis, the appraiser is at least asking the 
right questions to allow a reasonable royalty 
calculation to be developed. However, as 
Georgia-Pacific Corp. v. United States Plywood 
Corp. focused on a reasonable royalty calcula­
tion, the question still remained whether eco­
nomic damages should be based on a reason­
able royalty or a lost profits calculation. In 
1978, Panduit v. Stahlin Bros. Fibre Works, Inc. 
shed some light on this issue.
PANDUIT CORP. v. STAHLIN BROS. FIBRE 
WORKS, INC. (1978)
This case was a landmark for purposes of assist­
ing the expert in determining lost profits or a 
reasonable royalty associated with an infringed 
patent because it expanded on many of the 
issues previously developed in Georgia-Pacific 
Corp. v. United States Plywood Corp. It is recom­
mended that the reader become familiar with 
this case because of its significance to the cal­
culation of intellectual property damages. Not 
only does this case develop a framework for 
assessing lost profits versus a reasonable royalty 
(often referred to as the Panduit test), but also 
it provides a set of criteria that should be satis­
fied for a claim of lost profits to be reasonably 
successful. The Panduit test is not an exclusive 
test for lost profits.
KING INSTRUMENTS CORP. v. PEREGO AND 
TAPEMATIC, INC. (1995)
This case revisits two areas previously touched 
upon by Georgia-Pacific Corp. v. United States 
Plywood Corp. Specifically, this case addresses 
the issue of causation in patent infringement 
m atters and consideration for lost profit 
claim calculations. King Instruments Corp. v. 
Perego and Tapematic Inc. permits damages to
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be claimed on sales of competing products 
even though the patented technology was not 
even utilized. This indicates that experts 
should be cognizant of the implications of 
causation. Specifically, the case suggests that 
damages can be claimed “for any injury as 
long as it resulted from the infringement” 
and that “compensatory damages are gener­
ally those which are the natural result of the 
harmful act in question.” Accordingly, this 
appears to expand the original scope of dam­
ages in certain instances suggested by prior 
case law and will direct the litigants to focus 
on causation issues as a strategy to address 
alleged damages.
STATE INDUSTRIES INC. v. MOR-FLO 
INDUSTRIES, INC. (1990)
This case appears to diverge from the tradi­
tional concept of the absence of an accept­
able noninfringing alternative for purposes 
of developing a damage claim as contem­
plated under Panduit v. Stahlin Bros. Fibre 
Works, Inc. Under Panduit, to claim lost prof­
its, the issue of whether there are substitute 
products in the market is very important (see 
the Panduit test in the sidebar). Under State 
Industries, Inc. v. Mor-Flo Industries, Inc., the 
patentee, in developing its lost profit claim, 
can seek to recover from  the accused 
in fringer a p ro p o rtio n  o f the  accused 
infringer’s sales in the same ratio as the plain­
tiff's sales in relation to the total market, even 
though alternative substitute products may 
exist. Thus, the plaintiff attributes the por­
tion of sales lost in proportion to market 
share after adjusting for the infringing units.
RITE-HITE CORP. v. KELLEY CO. (1995)
This case addressed the issue of claiming lost 
profits on convoyed sales, or sales of other 
products that occur as a result of sales of the 
patented item or process. Specifically, the 
focus was on the foreseeability of damages. 
Coupled with the implications made in King 
Instruments Corp. v. Perego and Tapematic, Inc., 
these cases appear to have changed the scope 
of patent infringement damages. With regard 
to reasonable royalty calculations, it appears 
that many of the factors cited in Georgia- 
Pacific Corp. v. United States Plywood Corp. were 
downplayed in that a royalty in excess of one- 
half of Hite-Hite's foregone profitability (and 
many tim es Kelley’s actual profits) was 
affirmed on appeal. Likewise, this case soft-
The Panduit Test
Panduit v. Stahlin Bros. Fibre Works, Inc. provides guidance to the expert 
in deciding whether a claim should be based on a lost profits calculation or 
a reasonable royalty. Panduit should be viewed not as an all inclusive test 
for lost profits but rather as an indicator that a claim for lost profits is a 
viable option. The Panduit test consists of the following four questions:
1. Was there demand for the patent?
2. Was there an absence of acceptable alternative or substitute products 
available?
3. Did the owner of the patent have the capacity to produce enough units 
of the product so as to meet market demand as well as the capacity to 
market and sell them?
4. Can the amount of damages due to infringement of the patent and the 
resulting profit be adequately quantified?
If the appraiser answers “no” to any of these questions, then, for pur­
poses of quantifying damages, the appraiser should develop a reasonable 
royalty calculation.
ened the Panduit test by stating that the four- 
factor test was "... a useful, but non-exclusive 
way for a patentee to prove entitlement to 
lost profit damages.” Under the Federal Cir­
cuit Court’s present view, damages for lost 
profits are no longer limited to lost profits on 
the patented item. After Rite-Hite and King 
Instruments Corp., plaintiffs may try to increase 
their damage claims by adding areas of dam­
ages beyond those cited. Further, as stated 
previously, defendants will tend to fixate on 
causation issues. So what does this mean for 
the expert? It means that market research 
may be needed to provide an adequate basis 
to demonstrate the patent’s causative effect 
on sales. Early involvement in the discovery 
process will also aid the expert in obtaining 
the inform ation necessary to perform  a 
meaningful analysis. Patent damage analyses 
should now focus on all potentially compet­
ing products and all markets in which the 
patent competes.
MARKMAN v. WESTVIEW INSTRUMENTS, INC. 
(1996)
Argued in the Supreme Court of the United 
States, this case focused on whether juries 
have the authority to address damages in 
patent infringement matters. A lower court 
judge ruled that the court and not the jury 
had the authority to address patent infringe­
ment damages and the Supreme Court of the 
United States later upheld this ruling. As
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such, this may have significant implications in 
the future on the forum in which experts will 
be asked to render their professional opin­
ions with respect to patent infringement mat­
ters.
In summary, it appears that the Federal 
Circuit has been moving towards a more lib­
eral view of com pensatory  damages. 
Although the long-standing “but-for” test for 
causation still underlies all determinations of 
damages, the court has expanded damages to 
the point that as long as the patentee shows 
th a t he or she has been  in ju red  by the 
infringer, he or she will be entitled to com­
pensable damages.
Although the preceding cases represent 
only some of the more important decisions in 
patent infringement litigation, they suggest 
that the scope of the involvement of the 
expert has increased as a result of the chang­
ing case law and the courts have moved 
toward a more sophisticated recognition of 
the value of intellectual property. CE
Editor’s Note: Consulting Services Practice Aid 
99-2, Valuing Intellectual Property and Cal­
culating Infringement Damages: A Nonau­
thoritative Guide (Product No. 055295CX) is 
available through the AICPA Order Department 
at 888-777-0777; fax: 800-362-5066; or the 
Internet at http://www.aicpa.org. In addition to 
a discussion of intellectual property litigation, the 
practice aid contains discussions of traditional 
forms of intellectual property (patents, trade­
marks, and copyrights); trade secrets; circum­
stances requiring the valuation of intellectual 
property; engagement administration, including 
AICPA standards, the premise of value, the 
engagement letter, and report considerations; 
accounting considerations and tax legislation 
associated with intellectual property; valuation 
methods and procedures for intellectual property, 
and Internal Revenue Code Section 482 pricing. 
The appendixes provide lists of print and elec­
tronic resources and professional associations 
related to intellectual property, a summary of 
cases classified by intangible asset, and a bibliog­
raphy. The cost for AICPA members is $22.50, 
and for nonmembers $29.50. Members of the 
AICPA Consulting Services Section should have 
received this practice aid as a member benefit.
EXPERT
Opino
TAX COURT GETS INTO IT!
Judge Laro tackles tough issues in controversial case.
James R. Hitchner, C PA /A B V, and John R.Gilbert, C PA /A B V
At issue, in the Estate of Alice Friedlander Kauf­
mans/. Commissioner; TC Memo 1999-119, was 
the value of the decedent’s 19.86% common 
stock ownership in a closely held corporation 
that was primarily family-owned. Judge Laro 
decided that, in determining the fair market 
value of the decedent’s shares, the estate 
relied too heavily on two sales of stock two 
months after the date of death. These sales, 
4.67% and 3.25% blocks, were not suffi­
ciently negotiated, were not at arm’s length, 
and were too small to be comparable to the 
19.86% ownership of the decedent.
Judge Laro recognized the IRS financial 
analyst as an expert but expressed concern as 
to his po ten tia l bias as a full-tim e IRS
employee. He criticized several 
items in the report of the tax­
payers’ expert, including the 
selection of guideline public 
companies and the determina­
tion of the discounts for lack of 
control and marketability. 
Judge Laro also said that, 
because the record fell short of the court’s 
standards, he was left to decide the case 
against the party who had the burden of 
proof—in this case, the taxpayer.
BACKGROUND
The case centered on the value of shares in 
Seminole Manufacturing Co., a family-owned 
corporation that, through an operating com­
pany, manufactured men’s and women’s uni­
forms. It was the largest seller of professional 
uniforms in a highly competitive industry. 
Ten customers accounted for 40% of rev­
enue. Sales for 1993 were $46,710,904; oper­
ating income before tax was $3,852,222.
The decedent’s estate included 46,020
4
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shares (19.86%) of Seminole’s class A stock, 
the largest block of stock owned by one per­
son. The estate reported $29.77 per share on 
its federal estate tax return at April 14, 1994, 
the alternative valuation date for the October 
14, 1993, date of death. The IRS, however, 
valued each share at $70.79, but made con­
cessions via a brief to arrive at $56.50 per 
share.
In 1993, Merrill Lynch was engaged to 
appraise the value of a minority interest in 
Seminole to effect a buyout between certain 
shareholders. M errill Lynch delivered a 
repo rt on July 5, 1994, valuing m inority 
shares at $29.77 each as of December 8, 1993. 
Merrill Lynch assumed the per share value of 
each shareholder’s shares was the same.
Reliance on Shareholder Transactions. 
The taxpayer said the sales by two minority 
shareholders to ano ther m inority share­
holder established the per share value, argu­
ing that those sales were the most accurate 
measure of value because both sellers were 
knowledgeable persons under no compul­
sion to sell.
Judge Laro disagreed that either sale was 
indicative of the value of the estate’s stock. 
He said the estate’s holdings were the largest 
single ownership of Seminole stock by one 
person, and the isolated sales of 3.25% and 
4.67% minority interests were not sufficiently 
similar to the estate’s much larger interest to 
make their sale prices representative of the 
value of the estate’s stock. He disagreed with 
the taxpayer’s assertion that either sale was 
made by a person reasonably informed on 
the sale date of the relevant facts surround­
ing the value of the underlying property.
The two sellers signed affidavits that they 
had reviewed the Merrill Lynch report before 
selling their stock. Judge Laro found these 
assertions “incredible” since Merrill Lynch 
had not finished the report it delivered July 
5, 1994 as of the sales dates of these two 
blocks, which were two months before the 
decedent’s death on October 14, 1993. These 
affidavits also contradicted the sellers’ court 
testimony.
VALUATION EXPERTS
Each party called an expert to testify about 
the fair market value of the decedent’s stock. 
The taxpayer’s expert, a representative of 
Houlihan Valuation Advisors, concluded that 
the estate’s stock interest was a minority, non­
controlling interest that had a fair market 
value of $30.85 per share. He reached his 
conclusion after applying two of the three rel­
evant valuation approaches: the m arket 
approach (guideline public companies) and 
the income approach (discounted cash flow). 
He did not use the asset approach.
IRS Expert. The IRS called as a witness a 
financial analyst in its employ whom Judge 
Laro recognized as an expert on business val­
uation, although expressing concern about 
whether a full-time IRS employee could be 
objective. The judge’s decision, therefore, 
possibly may have long-term repercussions: 
How can the IRS successfully argue cases at 
the agent and appeals levels if it knows that 
the objectivity of its own expert analyses 
could be questioned should the cases pro­
ceed to court? The IRS would have to retain 
outside experts before trial who may or may 
not agree with the internal analyses.
As a result of this situation, the potential 
benefits to CPA valuation practitioners are 
two: First and most important, settlements 
may be more expeditious and fair. Second, 
CPAs may have more opportunities to offer 
additional services as third-party experts.
The IRS expert’s initial report ascertained 
the value of Seminole stock as of December 
8, 1993, the valuation date used in the Merrill 
Lynch report. Judge Laro did not admit this 
report into evidence, holding it was irrelevant 
because the December 8, 1993 valuation date 
was too far removed from the applicable 
April 14, 1994 alternative valuation date. The 
court did allow the IRS’s expert to provide 
rebuttal of the report of the taxpayer’s expert 
and to include his application of the Mandel­
baum factors, which had resulted in a dis­
count for lack of marketability of 15%. The 
taxpayer’s expert also applied the Mandel- 
baum factors to conclude to a discount of 
35%.
Taxpayer’s Expert. Judge Laro was 
“unpersuaded” by the repo rt of the tax­
payer’s expert, criticizing the reliance on “the 
unverified representations of Sem inole’s 
management.” Judge Laro also criticized the 
expert’s reliance on faulty assumptions and 
failure to review key documents, including 
Seminole’s certificate of incorporation and 
bylaws. The expert also assumed that the two 
small stock sales were at arm ’s length. The 
court analyzed the problems of the report in 
detail, as follows.
James R. Hitchner, 
CPA/ABV, a contribut­
ing editor, is a share­
holder of Phillips Hitch­
ner Group, Inc, Atlanta. 
John R. Gilbert, CPA/ 
ABV, is a principle of 
The Financial Valuation 
Group in Great Falls, 
Montana. Hitchner and 
Gilbert are also with The 
Financial Consulting 
Group, a national associ­
ation of independent val­
uation and litigation ser­
vices firms.
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The cost o f  a 
valuation could 
increase very m uch  
i f  all assets, 
includ ing  
intangible assets, 
m ust be valued. We 
will need to watch 
how the Tax Court 
addresses this issue 
in  fu tu re  cases.
CPAExpert
▲ Discounted Cash Flow Method. The court 
did not understand the expert’s application 
of the discounted cash flow method stating 
that the expert had "... applied his primary 
valuation method, i.e., the discounted cash 
flow method, in a manner that is irreconcil­
able with ou r u n d e rs tan d in g  o f th a t 
method.”
▲ Guideline Public Company Method. The 
court considered the expert’s analysis of 
public corporations engaged in the same or 
a similar line of business to be inadequate. 
Judge Laro did not find enough information 
about these corporations in the analysis to 
decide whether they were sufficiently similar 
to Seminole to provide useful comparisons. 
He also criticized the expert for not explain­
ing (for example, through the use of SIC 
codes) how he had concluded  th a t the 
industry of his similar corporations was the 
same as Seminole’s industry: “He has not 
explained adequately why he chose as his 
similar companies six corporations all of 
whose revenues more than doubled the rev­
enues of Seminole.”
▲ No Net Asset Approach. Although the 
expert did recognize all th ree valuation 
approaches, he did not determine a value 
u n d er the n e t asset m ethod. The court 
opined: “Valuation experts must thoroughly 
analyze all applicable methods of valuation, 
and they may not simply assert without suffi­
cient explanation that they have concluded 
that a particular method is irrelevant.”
The court thought that the company’s 
assets, including goodwill, were valuable and 
of interest to a potential investor.
Does this mean that valuation practition­
ers must now apply the net asset approach for 
all operating companies? The cost of a valua­
tion could increase very much if all assets, 
including intangible assets, must be valued. 
We will need to watch how the Tax Court 
addresses this issue in future cases.
▲ Levels of Minority Ownership. The expert 
had assumed that all the per-share values 
were the same. Under the court’s interpreta­
tion of the analysis of the taxpayer’s expert, 
as Judge Laro put it, shares of stock can not 
be “pigeonholed into one of two values,” con­
trolling or noncontrolling. Looking at distrib­
ution and voting rights, Judge Laro con­
cluded that different blocks of stock can have 
different per share values even if both are 
noncontrolling blocks.
POTENTIAL FOR SHAREHOLDER DISPUTES
Every shareho lder who was outside the 
extended family was a Seminole employee 
(or employee spouse) whose shares had to be 
redeem ed when the shareholder retired. 
Judge Laro said it was reasonable to conclude 
that a hypothetical buyer of the esta te’s 
shares would contemplate that a family mem­
ber, or Seminole itself, would pay a greater 
price for those shares as long as they were 
owned by a nonfamily member who was not 
an employee. Judge Laro further concluded 
that introducing an outside shareholder 
could result in a minority shareholder lawsuit 
and thus the family had an incentive to pur­
chase the shares: “Most American lawyers do 
not realize the tremendous amount of litiga­
tion in this country arising out of shareholder 
disputes.”
Judge Laro also stated: “Also worthy of 
note is that in the last four or five years there 
has been a substantial increase in the num­
ber of suits m inority shareholders have 
brought for involuntary dissolution of their 
corporation or to force majority shareholders 
to purchase their shares.” The court opined 
that shares of Seminole stock did have a mar­
ket including a suitor of the company, family 
members, and the company itself.
TAX COURT OPINION
In concluding, Judge Laro said,”[W]e are 
unpersuaded by [the taxpayer’s expert’s] 
opinion and reject it. Having done so, we 
would typically proceed to value the estate’s 
shares on the basis of the record at hand. In 
the typical case, we find much information 
and data on the subject corporation, as well 
as financial studies and data which allow us to 
compute value and marketability discounts 
using the Mandelbaum and other factors men­
tioned above. The instant case, however, is 
atypical. Petitioners, in short, ask us to close 
our eyes to the inadequate record and adopt 
without adequate verification [the taxpayer’s 
expert’s] conclusion and the managerial rep­
resen tations upon  which he relied . We 
decline to do so.... Where, as is the case here, 
the record falls short of the standard which 
we require, we are left to decide the case 
against the party who has the burden of 
proof. Because petitioners bear the burden 
here, we sustain respondent’s determination, 
as modified by concessions in brief. We hold 
that the fair market value of the estate’s stock
6
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was $56.50 per share on the applicable valua­
tion date.”
LESSONS LEARNED
This is a classic and controversial case that 
illustrates the increasing focus on sound valu­
ation analyses that are supportable and 
detailed. Although we disagree with some of 
Judge Laro’s opinions and think other opin­
ions of his are a bit harsh, he dealt with some 
very tough issues and presented his expecta­
tions of expert analysis in very clear detail. 
The court’s view is that the valuer must
▲ Be independent.
▲ Explain each approach and method in
   
INCENTIVES AND 
OPPORTUNITIES 
FOR FRAUD
Steven E. Sacks, CPA
Rapid technological advances and the global­
ization of business have increased companies’ 
investors’ and lenders’ exposure to fraud. 
Whether employees or management perpe­
trate fraud alone or are assisted by third par­
ties, management ultimately is responsible 
for preventing and detecting it.
The CPA’s role, as auditor, is to assess the 
risk of material misstatement on financial 
statements due to fraudulent financial report­
ing of asset misappropriation. The Statement 
on Auditing Standards (SAS) No. 82, Consid­
eration of Fraud in a Financial Statement Audit, 
changes the way that the CPA auditor plans 
for the audit. SAS offers 40 specific fraud risk 
factors that auditors should refer to when 
assessing the risk of material misstatement.
CPAs can also be alert to incentives and 
opportunities for fraud that exist in many 
companies, according to James J. Jurinski and 
Ellen L ippm an, associate professors of 
accounting at the University of Portland 
(Oregon), in an article in the April 1999 
issue of Strategic Finance. The incentives and 
opportunities include the following:
detail including why certain approaches were 
not used.
▲ Consider all hypothetical buyers and 
sellers.
▲ Support the choice of guideline public 
companies.
▲ Be careful when relying on subject 
company transactions.
▲ Recognize the potential for changes in 
outlook when using information at a date 
that differs from the valuation date.
A Review relevant documents.
A Consider the size of the block of stock.
Most important, the valuer must be very 
well prepared when going into Tax Court. CE 
 
INCENTIVES FOR FRAUD
A External pressure:
-  Meeting analysts’ earnings expecta­
tions.
-  Meeting debt agreement covenants.
A Internal pressure, such as meeting unreal­
istic revenue or expense containment goals.
A Capital requirements, such as a planned 
stock sale.
A Com pensation pressure, such as tying 
compensation to reported earnings or stock 
price.
A Bankruptcy or foreclosure concerns.
A Personal guarantees by top management.
OPPORTUNITIES FOR FRAUD
A Decentralized management.
A No control by outside directors.
A Lax or poor controls (that could also lead 
to asset misappropriation).
A Management override of controls.
A Power dominated by one person or a few 
persons.
A High employee turnover.
A Related party transactions.
A Complex transactions.
A High risk industry environment (for exam­
ple, fast growth, many initial public offerings, 
or existence of a survival mode).
▲ No ethics policy. CE
Steven E. Sacks, CPA, is 
senior technical man­
ager of the AICPA Con­
sulting Services Team. 
He is technical editor of 
CPA Expert and CPA 
Consultant.
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Hail and Farew ell
With regret, we report that Michael J. Wagner, CPA, JD, of 
Putnam Hayes & Bartlett, Inc., Palo Alto, California had to 
relinquish his post as co-editor of CPA Expert. Since the fall of 
1997, Mike has helped to ensure the quality and technical 
accuracy of CPA Expert by contributing valuable articles and 
providing guidance concerning newsletter content and others’ 
contributions.
Fortunately, Roger B. Shlonsky, CPA, has agreed to assume 
the co-editorship and has readily provided guidance in main­
taining and enhancing the quality of the newsletter. Roger has 
more than 32 years of diversified multinational experience in 
engagements dealing with the audit, review, and compilation 
of financial statements, and counseling entities in a variety of 
industries in the areas of accounting, finance, auditing, busi­
ness acquisitions, and local, federal, and international litiga­
tion.
Roger’s litigation experience is very broad-based. It includes 
comprehensive national and international assistance with 
complex litigation matters relating to a variety of problems, 
such as alter ego, patent, antitrust, solvency, and valuation. 
In numerous instances, he has served as an expert witness 
before federal and other courts. Clients have included the U.S.
and local governments, law firms, commercial enterprises, 
and private families.
Over the years, Roger has lectured on the subject of CPAs as 
expert witnesses and providers of other litigation services in a 
variety of forums, including the International Law Section and 
the Real Estate Section of the Los Angeles County Bar Asso­
ciation. He is the contributing author of the litigation services 
chapter of the Construction Accounting Manual and the 
author of AICPA Consulting Services Practice Aid 95-2, Com­
municating Understandings in Litigation Services: Engage­
ment Letters.
Roger serves on the board of directors of the California Soci­
ety of CPAs and in the recent past he was chair of its Litiga­
tion Sections. He is a member of the Steering Committee of 
the Litigation Sections and was chair of the Litigation Sec­
tions’ statewide Economic Damages Subsection. He is also a 
past member of the AICPA Litigation and Dispute Resolution 
Subcommittee.
We are pleased that he has agreed to join James S. Rigby, 
CPA/ABV, as co-editor and we are grateful to both for their 
service to AICPA members and CPA Expert subscribers. CE
ACCESSING PUBLIC 
RECORDS INFORMATION 
ON THE INTERNET
Eva M. Lang, CPA, ASA, 
is chief operating officer 
of The Financial Consult­
ing Group, Memphis. She 
contributes regularly to 
CPA Expert and is a 
member of the Business 
Valuation Subcommittee.
Eva M. Lang, CPA, ASA
Often in a litigation engagement, a CPA will 
need access to public records. It may be nec­
essary to know, for example, whether a client 
owns property, holds a professional license, 
or has a judgment against it.
Public records are records compiled by 
various public offices and agencies for the 
purpose of being made publicly available. 
They include vehicle registrations (including 
watercraft and airplanes), bankruptcies, liens 
and judgments, corporate and partnership 
records, voter information, credit reports, 
business and professional licenses, OSHA 
inspections, academic records, and civil and 
criminal court cases. In fact, just about any 
data item collected by a government agency 
can turn up in a public record unless there is 
a legislative prohibition against disclosure.
Federal tax records, for example, 
generally are protected from disclo­
sure.
Public records information tradi­
tionally has been available only to 
those with access to expensive data­
base services such as Lexis or to 
those willing to deal directly with 
the public record bureaucracy or 
use a private investigator.
In recent years, public records have been 
accessible on the Internet. Some states have 
made their information available, and a few 
private companies, such as Dun & Bradstreet 
Corp. have published public records informa­
tion on the Web. Still, for a long time there 
were no comprehensive low-cost collections 
of public records on the Internet.
A BETTER MOUSETRAP
Although public records are now more acces­
sible through the Internet, the creators of 
KnowX ( h ttp ://w w w .K now X.com ) saw the 
need for an easy-to-navigate, inexpensive 
clearing house for public records informa­
tion. Therefore, they built an Internet site, 
which brings together dozens of public
8
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records databases in an easy-to-search format.
KnowX was designed for individuals and 
small business users. Information is available 
on a pay-as-you-go basis with no sign-up fees, 
subscriptions, or connect-tim e charges. 
KnowX databases can help CPAs to verify an 
individual’s financial status, determine the 
ownership of assets or the credit-worthiness 
of a business, detect patterns of irregularities, 
and locate debtors.
Unlike many Internet sites, KnowX was 
developed by a company with a history of 
providing reliable information. KnowX is 
operated by Information America. Founded 
in 1982, Information America developed one 
of the world’s largest data services, combin­
ing public records with information from 
proprietary sources. Information America 
provides online information and document 
retrieval services to legal firms, banks, govern­
ment agencies, and Fortune 500 corporations 
throughout the country and internationally. 
Information America’s parent company is the 
well-respected legal information provider, 
West Publishing.
KnowX CONTENT
KnowX provides access to dozens of U.S. 
public record databases, with county, state, 
and national coverage. For instance, Drug 
Enforcem ent Agency records furnish the 
names of those who are registered to pre­
scribe and handle controlled substances, and 
the Social Security Administration provides 
death records. KnowX includes stock owner­
ship information and both business and per­
sonal bankruptcy records. Information on 
aircraft ownership and pilots is available from 
Federal Aviation Administration records. 
Uniform Commercial Code filings can be 
searched, as well as DBA (Doing Business As) 
filings. Watercraft ownership can be ascer­
tained from U.S. Coast Guard records for ves­
sels greater than 37 feet in length that are 
owned by U.S. citizens or U.S. corporations 
or that are involved in coastwise or fishing 
trades.
Civil lawsuit indices are available, but 
most of these are limited to business lawsuits 
and do not include personal lawsuits. Cor­
porate and limited partnership records are 
available for most states, as are judgments, 
but information on personal liens is only 
available for a few states. Real property tax 
records, foreclosure records, and sales and
use tax permits are also available for a lim­
ited number of states.
KnowX PRICING
Most users are attracted to KnowX because of 
its all-records-in-one-place approach and its 
reasonable pricing policies. Searching for 
basic information, such as an address, is free 
on KnowX. Charges for other documents 
range from less than $1 to $55. Most records 
are less than $5, with death records running 
$1.95 and bankruptcy records $3.95. Users 
can also save by searching during off-peak 
hours, which are weekends and 6 p.m. to 11 
a.m. on weekdays.
To purchase documents, users must regis­
ter online and provide credit card informa­
tion for paym ent. O nline b illing  helps 
KnowX keep costs down; however, KnowX 
does allow qualifying companies to set up 
accounts and receive monthly bills.
   
M ost users are 
attracted to K now X  
because o f  its all- 
records-in-one-place 
approach a n d  its 
reasonable pricing  
policies.
OTHER PUBLIC RECORDS INTERNET SITES
KnowX is not the only company putting pub­
lic record information on the Internet. Mer­
lin In form ation  Services, known for its 
numerous CD ROM public records products, 
now has online databases at http://www.mer- 
lindata.com, but the information is primarily 
for California. The National Credit Informa­
tion Network, a division of WDIA Corp. spe­
cializes in providing consumer and commer­
cial credit information, public record data, 
and o th e r background in form ation  at 
http://www.wdia.com. American Information 
Network, at http://www.ameri.com, provides 
access to a variety of both personal and busi­
ness records, including motor vehicle regis­
trations.
CDB Infotek, one of the nation’s largest 
and most comprehensive sources of public 
records information to businesses and gov­
ernment, provides access to more than 1,600 
databases, containing more than 3.5 billion 
public records. Internet access to its data­
bases (http://www.cdb.com) is limited to CDB 
subscribers.
Experian, a supplier of consumer and 
business credit, direct marketing, automotive, 
and real estate information services, made 
free credit reports available on its Web site at 
h ttp ://w w w .e x p e ria n .c o m  in 1997. The 
demand for the service was so great that the 
volume overwhelmed E xperian’s server, 
resulting in the release of some unauthorized
9
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credit reports. In response, Experian shut 
down the site, but has since reopened it, now 
offering other public records information, 
but not consumer credit reports.
There are also specialty records sites, such 
as CCC Information Services’ Vehicle History 
Report. This site (http://www.vhronline.com) 
provides information on a vehicle’s title and 
registration plus theft, fire, flood, and total 
loss history to help identify vehicles deemed 
total losses, bought as salvage, then rebuilt 
and returned to the used car market.
Dun & Bradstreet Corporation also offers 
access to specialty public records on its Web 
site at http://www.dnb.com. Users can order 
business background reports as needed for 
$20 each.
SPECIALIZED DATABASES
None of KnowX’s competitors have the com­
bination of the backing of a powerful player 
such as West Publishing and low, as-needed 
transaction pricing. KnowX also has devel­
oped specialized databases that are not yet 
available from other vendors.
KnowX may face the greatest competition 
from its data suppliers. Many states already 
publish public records information on the 
Web. This trend is expected to continue, and 
within a few years most states are expected to 
offer Internet access to corporate and indi­
vidual records. But until then, KnowX is the 
easy-to-use, reasonably priced choice for pub­
lic records information. CE
    
ABV PROGRAM: WHAT 
HAS BEEN HAPPENING?
Steven E. Sacks, CPA, is 
senior technical man­
ager of the AICPA Con­
sulting Services Team 
and Technical Editor of 
CPA Expert and CPA 
Consultant.
Steven E. Sacks, CPA
The first examination for the Accredited in 
Business Valuation (ABV) credential was 
administered one and a half years ago. Now, 
849 AICPA members hold the ABV creden­
tial. As with any new product or service, 
brand recognition has to be achieved so that 
prospective users of the service have a basis 
for comparison before selecting a provider. 
O f course, a study of the m arketplace is 
essential so that the message has the right 
tone to resonate with the right audience. 
What has been happening in this regard?
THE CPA-ATTORNEY CONNECTION
The AICPA developed a th ree-p ronged  
approach to promote the CPA/ABV designa­
tion to the marketplace. The first prong took 
place this past winter with a national advertis­
ing campaign to the legal profession. Full- 
page ads were placed strategically in the 
National Law Journal and the ABA Journal to 
explain to attorneys—with whom CPAs in the 
business valuation discipline partner most 
often—the benefits of using CPAs with the 
ABV designation in a wide variety of engage­
ment situations.
The initiative’s goal is to develop an inte­
grated strategy and a creative cam­
paign to transform the CPA/ABV des­
ignation into a means of creating an 
ongoing alliance between the legal 
profession and CPA/ABVs. The result 
will be a smooth-running relation 
ship-building engine.
The immediate expectations for 
this campaign are to
▲ Build awareness about the CPA/ABV.
▲ Establish a positive presence and credi­
bility in the business valuation service envi­
ronment to create mind share and market 
share.
▲ Generate demand for CPAs to provide 
business valuation services.
▲ Strengthen the relationship between 
the client, business valuation services, and the 
CPA/ABV brand.
The campaign is designed to connect 
attorneys with CPA/ABVs in whatever loca­
tion they require through an 800 number 
answered by the AICPA Membership Satisfac­
tion Team. The initial effort resulted in more 
than 50 calls from attorneys.
DIRECT MAIL APPROACH
The second prong of the national advertising 
effort for the CPA/ABV is a direct mail piece 
sent this spring to a targeted audience of 
50,000 attorneys who specialize in matrimo­
nial law, estate and gift taxes, litigation, insur­
ance, insolvency, intellectual property, and 
mergers and acquisitions. Again, the objec­
tive is to reach a specific audience to create a
10
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In form ation  About the ABV 
Program
To earn the Accredited in Business Valuation 
(ABV) designation, a candidate must take a 
written examination. A candidate eligible to sit 
for the examination must
▲ Be a member in good standing of the 
AICPA and hold an unrevoked CPA certificate 
or license issued by a recognized state author­
ity.
▲ Provide evidence of ten business valua­
tion engagements that demonstrate substantial 
experience and competence.
To maintain the credential, each credential 
holder must
▲ Submit, every three years, documenta­
tion demonstrating substantial involvement in 
five business valuation engagements.
desire for the services of the CPA/ABV cre­
dential holder. The mailing, which included 
a cover letter and brochure, sent the message 
to attorneys that CPA/ABVs provide a com­
petitive advantage based on their compe­
tence, expertise, and integrity—attributes 
only those holding the CPA/ABV can offer. 
The benefits to the CPA/ABVs: increased 
awareness of credential holders, generation 
of business leads, and client retention and 
loyalty.
LOCAL MARKETING
The third prong of the program to promote 
the ABV credential is a com m unications 
toolkit for local marketing that will be avail­
able this summer. The toolkit contains a sam­
ple client letter, a sample of the brochure 
sent to 50,000 attorneys (the brochure can be 
custom ized to include the firm ’s name, 
address, telephone number), and samples of 
the print ad that ran this past season. All of 
the sample materials are available in PC and 
MAC formats. We recommend that CPA/ 
ABVs work with local graphics shops to repro­
duce the materials since doing so is easier 
and less expensive than buying the software 
programs themselves. The toolkit will be 
mailed to credential holders before the end 
of June.
In addition, the AICPA is in the process of 
improving the ABV subpage on the AICPA
▲ Complete 60 hours of related CPE dur­
ing the same period.
The next exam will be offered on Monday, 
November 1, 1999, in 38 cities. The deadline 
for submitting applications for the next ABV 
exam , along with supporting m aterial, is 
August 2, 1999. The ABV page of the AICPA 
Web site ( w w w .a icp a .o rg /m em b ers /d iv / 
mcs/abv.htm) includes frequently asked ques­
tions about the program and links to download 
the 1999 ABV Candidate’s Handbook or infor­
mation about the ABV exam review course, and 
how to be included on the ABV program mailing 
list. Information also can be obtained by calling 
the ABV HELPline at 888-777-7077, faxing the 
ABV FAXIine at 888-445-3999, or e-mailing 
Madelaine Feldman, ABV program coordinator, 
at mfeldman@aicpa.org.
Web site (www.aicpa.org) to include more 
inform ation about each ABV credential 
holder. Such improvements will make it that 
much easier for prospective clients to locate a 
CPA/ABV prac titioner with a valuation 
expertise in a particular area.
The success of any new product or service 
is predicated on a concerted effort by the 
producer, provider, and user. The AICPA, 
through the efforts of its teams along with the 
Business Valuation Subcommittee, is commit­
ted to continued exploration and implemen­
tation of initiatives to position the CPA/ABV 
as the leading provider of business valuation 
services.
“Our efforts to raise the CPA as the strate­
gic business adviser in niche areas such as 
business valuation is consistent with the 
Vision and positioning CPAs created for the 
accounting profession,” said Louise Hraur De 
Sina, AICPA senior manager, advertising and 
communications, who directed the imple­
m entation of the CPA/ABV prom otional 
effort.
No effort is successful, however, without 
the con tinuous feedback o f our “cus­
tomers”—our members, who compete in a 
very challenging marketplace. Your feedback 
is important. Please do not hesitate to e-mail 
us at wmoran@aicpa.org, ssacks@aicpa.org, or 
ldesina@aicpa.org. CE
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TIP
of the Issue MARKETING
LITIGATION
SERVICES
William G. Cheese, CPA
William G. Cheese, CPA, 
is with Dutton & Associ­
ates, PC, Omaha, 
Nebraska. He is a mem­
ber of the AICPA Litiga­
tion and Dispute Resolu­
tion Services Subcom­
mittee.
The nonrecurring nature of litigation ser­
vices makes marketing essential to practition­
ers wishing to expand the ir practices. 
Although they obtain the technical expertise 
to provide litigation services, they tend to 
neglect developing an effective marketing 
plan. The extent of m arketing initiatives 
varies according to the financial and human 
resources available. However, all practitioners 
whether the sole professional or one of sev­
eral professionals in the firm need to partici­
pate in the marketing effort.
INTERNAL MARKETING
Developing a litigation services practice 
requires internal as well as external market­
ing. Internal marketing involves promoting 
an awareness of litigation services within the 
CPA firm. A written plan describing strate­
gies, depending on the firm’s size, can be 
instrumental in involving other firm mem­
bers in the marketing effort.
Information circulated internally about 
the firm ’s litigation services engagements 
often does not go beyond reviewing engage­
ments for potential conflicts of interest. It 
should. The more firm members know about 
those engagements, the more opportunities 
there are for referrals. Some ways to do this 
include reviewing current litigation projects 
at staff meetings and describing the services 
the firm is providing; preparing a list of law 
firms in the area, and asking firm members 
to identify and, if possible, provide introduc­
tions to referral sources in these firms; and 
including the firm members in a luncheon or 
o ther m eeting with the referral sources. 
Involving other firm members in such ways 
helps them  to feel they are p a rt of the 
process.
Other firm members will find it easier to 
identify opportunities for marketing litiga­
tion services if practitioners inform them 
about the source of new engagements, dis­
cuss engagement results, and describe how
the firm’s services helped the attorney and 
his or her client. When appropriate, the prac­
titio n er can also ask m em bers o f o ther 
departments, such as tax, to assist in litigation 
engagements.
In addition, the practitioner can maintain 
a log of litigation engagements that summa­
rizes the services provided and the outcomes 
of each case, write articles on litigation ser­
vices for the firm’s internal newsletter, and 
discuss topics of interest from continuing 
education seminars.
EXTERNAL MARKETING
The key to successful development of a litiga­
tion practice is creating awareness among 
referral sources. A practitioner can develop a 
strong external referral base by asking attor­
neys for referrals to o ther attorneys and 
m aintain ing contact with these referral 
sources by:
▲ Sending newsletters that include brief 
summaries of the types of litigation matters 
with which the firm has assisted.
▲ Joining the local bar association as an 
associate member.
▲ Attending seminars sponsored by the 
local and state bar associations in the practi­
tioner’s area of expertise. For example, most 
bar associations hold an annual family law 
seminar that is well attended by divorce bar 
members.
▲ Speaking at bar association confer­
ences or meetings.
▲ Sponsoring jo in t meetings with firm 
members and law firms where each has an 
opportunity to discuss the types of services 
provided.
Practitioners probably will find that their 
services are more marketable if they develop 
skills that allow them to practice full-time in 
litigation services. Attorneys want to work 
with those who are committed to providing 
litigation services on a regular basis. Practi­
tioners also enhance their marketability by 
obtaining professional designations appropri­
ate to their skills and by promoting the desig­
nation when marketing to referral sources. 
The most common areas of expertise include 
commercial damages, personal injury, mari­
tal, bankruptcy, business valuation, and intel­
lectual property. Practitioners can identify 
the attorneys who practice primarily in their 
areas of expertise and can focus their market­
ing efforts on them. Specialists in some prac­
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tice areas also can meet with local insurance 
claims adjusters to explain the services that 
they provide and how these services may ben­
efit them.
Practitioners can demonstrate their exper­
tise to prospective clients by developing sam­
ple reports showing exam ples of their 
approach to various engagements. The reports 
can include graphs and other visual examples 
that could be used in trial testimony. They can 
also demonstrate expertise by writing articles 
for local bar association journals.
Firms might also consider increasing their 
firm name recognition by advertising in the 
local legal newspaper, bar association journal, 
and other publications.
To ensure continuity of the litigation ser-
 
FROM LITIGATION TO MEDIATION
Trend Letter predicts that more businesses will 
consider mediation rather than litigation in 
employee-discrimination disputes. The U.S. 
Equal Employment Opportunity Commission 
(EEOC) is spending $13 million to launch a 
nationwide program offering mediation ser­
vices to both parties. For details, contact the 
EEOC at w w w .e e o c .g o v /m e d ia te /in d e x . 
html or 800-669-4000.
DISCOUNTS ON BUSINESS
VALUATION TOOLS FROM WILEY 
VALUSOURCE
The AICPA is introducing two leading busi­
ness valuation software tools from Wiley Valu­
Source at special discounts for members.
A Value Express Software is a complete 
system for business valuation, deal structur­
ing, and report writing. Value Express can 
help with a range of projects, including 
benchmark appraisals, business purchase or 
sale, buy-sell agreements, lender-creditor 
requests, estate planning, business planning, 
performance evaluation, IRS-SEC appraisals, 
and more. It includes a versatile report writer 
and a complete graphing package. Technical 
support is free. A return of money is guaran­
teed for 60 days if not completely satisfied.
The system requ irem en ts  are 486 or 
higher computer (Pentium recommended), 
Windows 98, 95, or 3.1. Price: $295 member;
vices practice, a firm can develop a program 
to match younger staff members with attor­
neys of similar ages at law firms to foster long­
term relationships.
SUCCESS THROUGH STRONG NETWORKS
The key to successful marketing is developing 
a strong network. Internal and external refer­
ral sources must be informed of the firm’s 
technical expertise and experience in order 
to provide a con tinu ing  stream  of new 
engagements. The practitioners providing the 
service must be directly involved in marketing 
efforts in order for the referral sources to 
establish a comfort level with the their compe­
tencies and abilities. After all, the best refer­
rals always come from satisfied clients. CE
 
$349 nonmember. Product no. 016574CX).
▲ ValuSource Pro Software will help you 
in providing litigation services. The program 
features include a completely customizable 
chart of accounts; weighting of valuation con­
clusions; entry of historical inform ation 
annually, quarterly, or monthly; entry of an 
unlimited num ber of periods of historical 
financial statements; analysis of financial 
statement percentages and ratios and com­
parison with standards in the same industry; 
and computation of growth rates of balance 
sheet and income statem ent accounts. A 
bonus video training tape is also included, 
and technical support is free.
A return of money is guaranteed for 60 
days if not completely satisfied.
System requirements are an IBM or com­
patible 486 or higher; Windows 3.1 or higher; 
8MB RAM; 6 MB drive. Price: $675 members; 
$795 nonmembers. Product no. 016575CX.
ASK THE LAW GURU
A useful legal site on the In te rn e t is 
http ://w w w .law guru .com /, which includes 
more than 400 legal search engines. Another 
site that you might find useful is The All In 
One Search Page (http://www.allonesearch. 
com /), which includes more than 500 search 
engines, databases, indexes, and directories 
in a single site.
Other worthwhile sites include
▲ 1ju m p  ( h ttp ://w w w .pcw orld .co m /r /  
s h w /1 % 2c2087% 2c6374% 2c00.htm l). This
 
F Y I
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browsing utility helps you search the Web for 
business and corporate information, 1jum p 
maintains a database of more than 922,000 
company Web sites. You can search by com­
pany and brand name, stock ticker symbols, 
and nicknames and by region, zip codes, or 
telephone area codes.
▲ Company Sleuth (www.companysleuth. 
com) is a free service providing inside infor­
mation about companies. Offered by Infonau­
tics Corp., this service automatically scans 
financial, regulatory, investment, and business 
information and e-mails the data via daily 
reports to users who query certain topics.
▲ The Public Records Research Library 
(www.publicrecordsources.com), a free site 
from BRB Publications, will help you find the 
right vendor for public record searching. 
Vendors on the site include search firms, 
online gateways, and companies maintaining 
databases of public records. The site includes 
28 inform ation categories, searchable by 
state; direct links to vendors’ Web sites; com­
plete coverage of delivery m ethods (for 
example, online access, CD-ROMs, database 
sales), and separate search indexes for pre­
employment and tenant screen companies. 
The site indicates which vendors accept 
“casual” requests, and whether the vendor is 
a gateway or has a proprietary database. It 
also provides full profiles and p ro d u ct 
descriptions. If you have not yet read Eva 
Lang’s “Expert Tools” article on page 8, you 
may want to do so before you go to this site. 
The article probably will save you some time 
and give you some criteria by which to judge 
the vendors cited on this Web site.
Finally, if you can’t get enough of the 
courtroom, you can visit the Famous Ameri­
can Trials site (http://www.law.umkc.edu/fac- 
ulty /pro jects /F tria ls /ftria ls .htm ) . Professor 
Doug Linder of the University of Missouri- 
Kansas City Law School created this site. He 
tells the stories of twelve famous trials (for 
example, the “Scottsboro Boys,” the Rosen­
bergs, the Scopes “Monkey” trial, and the My 
Lai Court Martial), using a mix of images, 
primary documents, and Linder’s own analy­
sis and overviews. Most trial studies include 
biographical sketches, maps, some original 
documents, quotes from trial participants, 
bibliography, and links. CE
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